Law Briefs: torts by Shircore, Mandy
TORTS 
MANDY SHIRCORE 
  
 
HEAD OFFICE 
Thomson Reuters (Professional) Australia Limited 
19 Harris Street Pyrmont NSW 2009 
Tel: (02) 8587 7000 Fax: (02) 8587 7100 
LT A.Service@thomsonreuters.com 
www.thomsonreuters.com.au 
For all customer inquiries please ring 1300 304195 
(for calls within Australia only) 
INTERNATIONAL AGENTS & DISTRIBUTORS 
NORTH AMERICA 
Thomson Reuters 
Eagan 
United States of America 
LATIN AMERICA 
Thomson Reuters 
Sao Paulo 
Brazil 
ASIA PACIFIC 
Thomson Reuters 
Sydney 
Australia 
EUROPE 
Thomson Reuters 
London 
United Kingdom 
LawBrief: 
Torts 
MANDY SHIRCORE 
BSc, LLB (Mon), LLM (QUT) 
Senior Lecturer 
College of Business, Law and Governance 
James Cook University 
Admitted as a Barrister and Solicitor of the 
Supreme Court of Victoria 
Admitted as a Solicitor of the Supreme Court of 
Queensland 
LAWBOOK CO. 2015 
Published in Sydney by 
Thomson Reuters (Professional) Australia Limited 
ABN 64 058 914 668 
19 Harris Street, Pyrmont, NSW 
National Library of Australia 
Cataloguing-in-Publication entry 
Shircore, Amanda Lee, author. 
Torts I Mandy Shircore. 
9780455234267 (paperback). 
Series: Lawbrief. 
Includes index. 
Torts - Australia. 
346.9403. 
© 2015 Thomson Reuters (Professional) Australia Limited 
This publication is copyright. Other than for the purposes of and 
subject to the conditions prescribed under the Copyright Act 1968, 
no part of it may in any form or by any means (electronic, 
mechanical, microcopying, photocopying, recording or otherwise) 
be reproduced, stored in a retrieval system or transmitted without 
prior written permission. Inquiries should be addressed to the 
publishers. 
Editor: Sandra Bassam 
Product Developer: Lucas Frederick 
Publisher: Robert Wilson 
Printed by Ligare Pty Ltd, Riverwood, NSW 
~ 
?EFC .. 
PEFC/21·31-17 
This book has been printed on paper certified by the Programme 
for the Endorsement of Forest Certification (PEFC). PEFC is 
committed to sustainable forest management through third party 
forest certification of responsibly managed forests. 
Preface 
Unlike many other core areas of law that students are required to study in their 
degree, the law of torts consists of a number of distinct civil wrongs. It is for this 
reason that defining exactly what amounts to a tort has proved difficult. Many 
commentators prefer to define torts in the negative, by comparing and 
distinguishing torts from other actions with similar features, such as contract law 
and criminal law. Others prefer to define torts by considering the types of interests 
the law of torts seeks to protect. In general terms, torts law provides a right to 
compensation where one person wrongfully breaches a duty or obligation that has 
been imposed by the law (rather than the parties themselves) for the protection of 
another. 
Until recently, the development of the law of torts has been left largely to the 
common law. The earliest tort of trespass was developed to protect a person's 
bodily integrity, land and goods from direct interference by another. In 1932, the 
modem tort of negligence was born and with the advent of industrialisation the tort 
continued to expand to cover an ever-increasing range of unintentional conduct. 
Towards the end of the century there were concerns expressed that the law of 
negligence had gone too far. In response to the "insurance crisis" in 2002, Australian 
governments introduced sweeping civil liability legislation to reduce the number of 
possible negligence claims and limit the damages available. Even so, many of the 
principles established under the common law remain, and study of the law of 
negligence requires detailed examination of both case law and the various 
legislative provisions. 
As it is not possible to cover all tortious actions in this book, the most significant 
torts have been selected. After an introductory chapter, which defines torts and 
traces their historical development, the book is divided into three main parts. The 
first section covers what are generally referred to as the intentional torts, trespass to 
the person, goods and land, and considers how tort law may provide protection 
from an invasion of privacy. The second, and largest, part of the book deals with the 
tort of negligence. Duty of care, breach of duty, causation, defences to negligence 
and damages are all considered. In the final section, a number of miscellaneous 
torts are dealt with including nuisance, breach of statutory duty and defamation. 
As interactions within society become more complex, the law of torts will 
continue to develop and adapt. Amidst calls to pare back legislative reforms, 
further changes to civil liability legislation and negligence laws are to be expected. 
This makes the law of torts a dynamic and challenging area of the law to study. 
Good luck with your studies in Torts Law. 
Mandy Shircore 
May2075 
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How to Use Mind Maps 
Mind maps are located at the end of each chapter to provide a visual explanation of 
the topics discussed in that chapter. Referring to the mind maps as you read 
through each chapter will enable you to better understand how each piece of 
information fits into the overall topic. The maps are also highly useful revision 
tools, setting out the content in a format which allows you to see important details 
for each topic at a glance. 
The mind maps are structured in a similar way to flowcharts. The main concepts 
branch out into a number of topics, which each branch out into subtopics for up to 
five levels of explanatory detail. To show progression from one point to the next, 
each level is connected to the one following by a solid line with an arrow. See the 
sample below. 
Level 1 
Level 2 
Level 3 
Level4 
Level 5 
Previously, discovery 
could be "oppressive" 
eg Mok Gek Bouy 
In addition to the five levels, other features may be included in the mind maps, 
including: 
° Key Points - these are key points for the overall topic of the map which should 
be given consideration when referring to any part of the map. 
• Explanatory notes - these notes may relate to just one point or may be an 
overarching explanatory note for the entire map. Where they relate to just one 
point they are connected to that point by a double-headed arrow. Where they 
x LAWBAIEF: TORTS 
relate to the entire map, they appear above it in umbrella form. Explanatory 
notes offer some additional context to, or further explanation of, the content they 
relate to. 
• "But" or "Exception" boxes - these sit alongside a sublevel and contain an 
exception or "but" statement relating to that sublevel. They are indicated by a 
dotted line and appear in blue text. "But" or "exception" boxes are used to 
qualify statements made in their associated sublevels. 
The spiral binding of this book makes it easy to tear out the mind maps so you can 
refer to them as you read through each chapter, or use them as visual prompts 
while preparing for (or sitting) exams. We trust that you will find them useful. 
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